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DECI SI ON AND ORDER - DENI AL OF BENEFI TS

This proceeding arises froma claimfiled by Mary Ann Perry
for benefits under the Black Lung Benefits Act, 30 U S.C. 88
901, et seq., as anmended (Act). In accordance with the Act, and
t he regul ati ons i ssued thereunder, this case was referred to the
O fice of Adm nistrative Law Judges by the Director, Ofice of
Wor kers' Conpensation Prograns (OANCP). The regul ations issued
under the Act are located in Title 20 of the Code of Federal

! The Director, Ofice of Wrkers’ Conpensation Prograns,
was not represented at the hearing.



Regul ations, and regul ation section nunmbers nentioned in this
Deci sion and Order refer to sections of that Title.

Benefits under the Act are awarded to persons who are
totally di sabl ed due to pneunoconi osis within the meani ng of the
Act. Survivors of persons who were totally disabled at their
times of death or whose deaths were caused by pneunpbconi osi s
al so may recover benefits. Pneunoconiosis is a dust disease of
the lungs arising out of coal mne enploynent and is commonly
known as bl ack |lung di sease.

A formal hearing was held in Madisonville, Kentucky on

August 29, 2000. Each of the parties was afforded full
opportunity to present evidence and argunent at the hearing as
provided in the Act and the regulations thereunder. The

findi ngs and concl usi ons that foll ow are based on ny observati on
of the demeanor and appearance of the witness who testified at
t he hearing and a careful analysis of the entire record in |ight
of the argunents of the parties, applicable statutory
provi sions, regulations, and pertinent case |aw.

| . PROCEDURAL HI STORY

The Claimnt, Mary Ann Perry, filed a claim for benefits
under the Act on April 8, 1998, as surviving spouse of Owen T.
Perry (DX 1).2 The O fice of Wrkers' Conpensation Prograns
(OWCP) deni ed the clai mon August 4, 1998 (DX 12). The Cl ai mant
appeal ed by letter dated August 19, 1998 (DX 14). Follow ng the
subm ssion of additional evidence, OANCP denied the claim on
Decenmber 23, 1998 (DX 24). The Cl ai mant appeal ed on Decenber
30, 1998, and OANCP again denied the claimon April 30, 1999 (DX
26, 32). By letter dated May 10, 1999, the Cl ai mant requested
a hearing before the Ofice of Admnistrative Law Judges (DX
33). The District Director, on Novenber 16, 1999, issued a
Deci si on and Order Menorandum of Conference denying benefits (DX

42). The Director found that although pneunoconiosis arising
out of coal mne enploynment was established, death due to
pneunoconi 0sis was not. The Enployer, Island Creek Coal

Conpany, filed a Request for Reconsideration on Novenber 19,
1999 with respect to the Director’s finding of pneunopconi osis
arising out of coal m ne enploynment, and on Decenber 2, 1999 t he
Cl ai mant agai n appeal ed the denial of benefits (DX 39-40). The
case was forwarded to the Ofice of Adm nistrative Law Judges on
March 13, 2000 (DX 45).

2 |Inthis Decision and Order, “DX’ refers to the Director’s
Exhibits, “CX" refers to the Claimant’s Exhibits, “EX" refers to
the Enpl oyer’s Exhibits, and “Tr.” refers to the transcript of
t he August 29, 2000 heari ng.
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The M ner, Omen T. Perry, filed a claim for benefits on
June 12, 1978 (DX 43, p. 414). The undersigned Adm nistrative
Law Judge awar ded benefits by Decision and Order dated Septenber
26, 1983 (DX 43, p. 80). On appeal by the Enployer, the
Deci sion was reversed by Decision and Order of the Benefits
Revi ew Board (Board) dated February 28, 1986 (DX 43, p. 1). No
appeal was taken and the Deci sion becane final.

1. | SSUES®

The specific issues presented for resolution as noted on
Form CM 1025 are as foll ows:

1. Whet her the M ner had pneunoconi osis as defined in the
Act and the regul ati ons;

2. VWhet her the M ner’s pneunpconi osis arose out of coa
m ne enpl oynent; and,

3. Whet her the M ner’s death was due to pneunpbconi osi s.

[11. EILNDINGS OF FACT AND CONCLUSI ONS OF LAW

Backar ound

Owen T. Perry was born on COctober 23, 1921, and died on
March 27, 1990, at the age of sixty-eight (DX 1, 9). He married
Mary Ann (Moore) Perry on Decenber 3, 1946 (DX 7). Ms. Perry
has not remarried since his death and i s the surviving spouse of
the Mner (Tr. 17).

Length of Coal M ne Enpl oynent/ Responsi bl e Operator

The parties stipulated to forty-six years of coal mne
enpl oyment (Tr. 14-15). This stipulation is supported by the
evidence, including a letter fromIsland Creek Coal Conpany. |
find that the M ner had forty-six years of coal m ne enpl oynent.

| sland Creek Coal Conpany has been designated as the
Responsi bl e Operator. This is undisputed by the parties and is
supported by the evidence. Accordingly, 1 find that |Island
Creek Coal Company is properly designated as the Responsible
Oper at or.

3 At the hearing, the parties stipulated that total
disability is not an issue in this case as this is a survivor’s
claim (Tr. 13).

- 3-



V. MEDI CAL EVI DENCE

Medi cal evidence as listed in the Septenber 26, 1983
Decision and Order is incorporated herein by reference.
Evi dence subm tted subsequent to that date is |isted below. The
record al so cont ai ns addi ti onal reports and X-ray
interpretations which pertain to the Claimant’s heart probl ens.
As these records were not made with the purpose of diagnosing
pneunoconi osis or addressing the issue of death due to
pneunoconi osis, they wll not be discussed further in this
Deci si on.

X-ray Studies

Dat e Exhi bi t Doct or Readi ng St an
dard
S
1. 03/ 26/90 EX 5 Jar boe 1/1 q,q Fair
B reader*?
2. 03/26/90 EX 4 Mor gan 1/1 q,q Fair
B reader
3. 03/26/90 EX 4 Branscomb No pneumo.
Unr eadabl e
B reader
4. 03/ 26/ 90 DX 27 W ot No pneuno. Good
B reader

Board cert.?®

5. 03/ 26/ 90 DX 29 Per me No pneuno. Fair
B reader
Board cert.

6. 03/ 26/ 90 DX 30 Spitz No pneuno. Fair
B reader

4 A Breader is a physician who has denmonstrated proficiency
i n assessing and cl assifying x-ray evidence of pneunobconi osi s by
successful ly conpl eti ng an exam nati on conducted by or on behal f
of the Departnent of Health and Human Servi ces.

5 A Board-certified Radiologist is a physician who is
certified in Radiology or Diagnostic Roentgenology by the
American Board of Radiology or the Anerican Osteopathic
Associ ation. See § 718.202(a)(ii)(C).
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7.

8.

9.

03/ 26/ 90 DX 34

08/ 03/83 DX 22

07/31/81 EX 4

Board cert.
Scot t

B reader
Board cert.

G vens

Mor gan
B reader

No pneuno. Good

Bi | at er al

fibrosis

1/1 g,q

Not
st at
ed

Fair



Dat e Exhi bi t Doct or Readi ng St an

dard
S
10. 07/31/81 EX 4 Branscomb 2/1 p,q Fair
B reader
11. 07/31/81 EX 5 Jar boe 1/2 q,q Fair
B reader
Pul nonary Function Studies
Agel FEV,/
Dat e Exhi bi t Doct or Hei ght FEV, EvVC MV EvVC St andar ds
1. 07/ 31/ 81 DX 11 Si npao 59/ 66" 2.94 3.47 112 85% Traci ngs
i ncl uded
Arterial Blood Gas Studies
Dat e Exhi bi t pCo, PO,
1. 07/31/81 DX 11 33. 4 77.2

Death Certificate

The Certificate of Death, signed by Dr. Robert N. Hurst,
11, lists the date of death as March 27, 1990 and t he i nmedi ate
cause of death as acute nyocardial infarction. It also lists
“arteriosclerotic heart di sease — CHF” as an underlying cause of
death and “pneunoconiosis; diabetes; pacenaker” as other
significant conditions contributing to death but not resulting
in the underlying cause of death (DX 9).

Narrative Medi cal Evidence

1. Dr. George L. Zaldivar, who is a B reader and is Board
certified in Internal Medicine, Critical Care Medicine, and
Pul nonol ogy, issued a consultative report dated August 3, 2000
based on his review of nunmerous nedical records, including the
Death Certificate, reports by Drs. Wong, Getty, Sinpao, Hearne,
Jivraj ka, West, and G vens, along with objective test results
and interpretations of x-rays dated between 1979 and 1990.
Dr. Zaldivar noted that the Mner had synptons of severe
coronary artery disease beginning in 1979 when he first
presented hinmself for black |ung evaluation. He opined that the
evidence is i nsufficient to justify a diagnosis of
pneunoconiosis or that the Mner suffered from any pul nonary
i mpai rment. The M ner was not totally disabled from coal m ne
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enpl oynent from a pul nonary standpoint prior to his death. He
stated that because the M ner did not suf fer from

pneunoconiosis, it could not have caused his death. I n
addi tion, t he M ner “di ed a cardi ac deat h due to
arteriosclerotic vascul ar di sease whi ch caused hi mto have three
heart attacks, the last one of which was termnal.” Dr .

Zal di var concl uded t hat pneunpconi osis did not contribute to the
M ner’s death and he “woul d have di ed when and as he did even if
he had never worked in the coal mnes” (EX 8).

2. a. Dr. Thomas M Jarboe, a B reader and Board-
certified Internist and Pul nonol ogi st, issued a consultative
report dated August 3, 2000 based on his review of nunerous
medi cal records, including the Death Certificate, reports by
Drs. Wbng, Getty, Sinpao, Hearne, Jivrajka, West, and G vens,
along with objective test results and interpretations of x-rays
dated between 1979 and 1990. He found evidence of
pneunoconiosis on x-ray but no evidence of a respiratory
i npai rment based on normal spironmetry and blood gas testing.
Dr. Jarboe does not believe that pneunoconiosis “had any
significant effect on this man’s course prior to death” because
“to have done so, the pneunoconi osis woul d have to have affected
his ventilatory function or gas exchange.” He noted that
Dr. G vens opi ned that pneunoconiosis contributed to the Mner’s
death, however, there is no indication that the Mner was
treated with nmedication for any respiratory problem He stated
that the M ner’s synptons were consi stent with cardi ac probl ens.
Dr. Jarboe concluded that pneunoconiosis did not cause,
contribute to, or hasten the Mner’s death (EX 6).

b. Dr. Jarboe was deposed on August 14, 2000, at
which time he recounted what was stated in his witten report.
He opined that the Mner suffered from sinple pneunpbconi osis

based on x-ray. He noted that sinple pneunpconiosis “very
unusual |y causes any inpairnment” and opined that the Mner did
not suffer from a pul nonary inpairnment. Dr. Jarboe based his

finding on spironmetry and normal bl ood gases. He concl uded t hat
pneunoconi osis did not cause or hasten the Mner’'s death based
on normal pul nonary function and arterial blood gas testing. He
di sagreed with Dr. G vens’ finding of COPD because there is no
test showing that the Mner suffered from COPD. Dr. Jarboe
noted that congestive heart failure can cause air flow
obstruction and that patients with congestive heart failure
could be confused with a patient who has COPD. He opined that
the M ner died fromcardi ac di sease and that there is nothing in
the record showi ng any causal connection between his heart
di sease and exposure to coal dust (EX 9).



3. a. Dr. Ben V. Branscomb, who is a B reader, a Board-
certified Internist, and a Professor Eneritus at the University
of Al abama at Bi rm ngham issued a consultative report dated May
11, 2000 based on his review of nunmerous nedical records,
i ncluding reports by Drs. Getty, G vens, Sinpao, Hearne, Casey,
and Jivrajka, as well as objective test results and x-ray
interpretations dated between 1979 and 1990. Dr. Bransconb
opined that the Mner had a diffuse interstitial pulnonary
di sease which represents coal workers’ pneunoconi osis. He found
no objective evidence of a pul nonary inpairnment, however, and
noted that physicians who treated him did not find any
continui ng pul nonary di sease problem Dr. Bransconmb does not
believe that the Mner was totally disabled froma respiratory
st andpoi nt and that pneunoconi osis “had no i npact whatsoever on
t he devel opnment, progression, and events |leading to death from
t he cardi ac di sease.” The M ner woul d have died in the sane way
and at the sane tinme “had he never stepped foot in a coal mne.”
Dr. Bransconb noted a strong famly history of heart disease
coupled with |ongstanding diabetes nellitus. He could not
determ ne if snoking was a factor fromthe avail able records (EX
3).

b. Dr. Bransconb was deposed on August 15, 2000, at
which time he reiterated nuch of what was stated in his witten
report. Dr. Bransconb opined that the Mner suffered from
pneunoconi osi s based on x-ray but that he did not suffer from
any pulnmnary inpairnent based on pulnmonary function and
arterial blood gas testing. He also stated that the Mner’s
synptons refl ected heart di sease and not a pul nonary i npairnment.
Dr. Bransconb noted that Dr. G vens did not treat the M ner for
pneunoconi osis despite his finding that the M ner suffered from
pneunoconi osis. He does not agree with Dr. G vens’ finding that
the M ner suffered fromcardi ac di sease which was conplicated by
a pul nonary condition. Dr. Bransconb stated that the M ner had
severe cardiac problenms for many years and that he died as a
result of this condition. He noted that although Dr. G vens
said that a “pulnmonary condition” conplicated the cardiac
condition, he did not say that “pneunpconi osis” conplicated the
condi tion. Dr. Bransconb stated that the Mner “had a severe
pul monary problem all right, and that was left ventricular
failure.” He believes that Dr. G vens was referring to the | eft
ventricular failure when he referred to a “pul nonary condition.”
Dr. Bransconb does not believe that pneunoconiosis contri buted
to the Mner’'s death based on normal pul nmonary function and
bl ood gases and no evidence of cor pul nonale. He al so noted
that patients with the Mner’s |level of heart failure generally
have the Mner’s |level of conplications but that patients with



the Mner’s | evel of pneunpconi osis do not have such a degree of
conplications (EX 10).

4. a. Dr. A. Dahhan, who is a B reader and a Board-
certified Internist and Pul nonol ogist, issued a consultative
report dated June 22, 1999 based on his review of various
medi cal records, including the Death Certificate, reports by Dr.
G vens and x-ray interpretations by Drs. Spitz, Perme, and W ot.
Dr. Dahhan concluded that there is insufficient objective

evidence to justify a diagnosis of pneunpconi osis. He noted
negative x-ray readings and that the Mner did not take any
pul monary medi cati on. Dr. Dahhan opined that the M ner was

totally disabled at the tinme of his death because of congestive
heart failure and suffered no pul nonary disability. The Mner’s
death was due to a heart attack conplicating a known previous
heart attack and coronary artery disease, conditions of the
public at | arge. Dr. Dahhan concluded that the Mner’s death
was not caused, contributed to, or hastened by pneunpbconi osis.
He noted that the Mner’s heart failure was on the left side, a
condition not seen in patients who develop heart failure
secondary to coal dust exposure (DX 37).

b. Dr. Dahhan issued a supplenental report dated
April 7, 2000 based on his review of the evidence listed in his
June 1999 report, as well as records regarding the Mner’s

cardi ac problens in 1982 and 1983. He noted that the data from
the earlier years showed radiol ogical findings consistent with
pneunoconi osis, however, the nore recent evidence is not
consi stent with pneunpconiosis. He concluded that if the M ner
had sinple pneunoconiosis, “he did not have any finding to
i ndi cate any physiol ogical respiratory inpairnment or disability
since all of his pulnonary function and arterial blood gas
studies showed normal findings.” Since the Mner had no
evi dence of functional respiratory i npairnment, Dr. Dahhan st ated
that even if he did have pneunoconiosis, it did not contribute
to the Mner’s death, which was due to a heart attack and woul d
have occurred regardless of the Mner’s coal dust exposure (EX
1).

5. a. Dr. WK.C. Mrgan issued a consultative report
dated July 16, 1999 based on his review of various nmedical
records including the Death Certificate, reports by Dr. G vens
and interpretations of x-rays by Drs. Spitz, Perme, and W ot.
Dr. Morgan opined that the Mner died as a result of myocardi al
infarction, “which had no relationship to his former occupation
of coal m ning, and coal dust played no role in his death.” He
noted a strong famly history of cardiac disease. Dr. Morgan
al so noted that the M ner suffered shortness of breath, which he
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opi ned was related to congestive heart failure. “There is
t herefore no need to invoke any |lung di sease as a cause of his
pr obl em Mor eover, there is absolutely no nention of coa
wor kers’ pneunpconi osis in the x-rays that were taken and it was
said to be absent in 1990 at the time of his death.” Dr. Mrgan
stated that it could be possible that the Mner “had sone
mnimal CW in his lungs” but it can be assuned that it was so
mnimal that it did not show up on x-ray and was not associ at ed
with any respiratory synptons. He does not think the M ner
suffered from any respiratory disease as evidenced by nornal
bl ood gas testing. Dr. Morgan concluded that neither
pneunoconi osi s nor exposure to coal dust contributed to or
hastened the M ner’s death. Dr. Mdirgan is a B reader and an
Eneritus Professor of Medicine at the University of Ontario
(DX 36; EX 11).

b. Dr. Mrgan issued a supplenental report dated
April 17, 2000 based on the evidence reviewed in his earlier
report, as well as nedical records during the 1980's. Dr .

Morgan noted that the M ner worked | ong enough in the nmnes to
have devel oped pneunpbconiosis and the earlier x-ray suggested
its presence; thus, he thinks “it probable that M. Perry did
i ndeed have CWP.~ He stated that it is possible that the
congestive heart failure noted on x-ray obscured the nodul es
whi ch characterize pneunoconi osis, explaining why Dr. Spitz did
not find evidence of the disease on the March 26, 1990 x-ray.
Dr. Morgan noted that the Mner gave a variety of different
smoki ng histories. He concluded that the Mner likely had
pneunoconi osi s, however, the cause of death was heart di sease.
“It is quite clear that M. Perry was disabled for two to three
years with congestive failure and heart disease and that his
di sability devel oped after 1983 and was clearly a consequence of
his heart disease and was unrelated to his former job as a
mner.” Dr. Mrgan opined that coal dust made no contri bution
to the Mner’s disability or dem se (EX 2).

cC. Dr. Morgan was deposed on August 18, 2000, at
which time he recounted what was stated in his earlier witten
reports. He found evi dence of pneunoconiosis on the July 31,
1981 and March 26, 1990 x-ray filns. Dr. Morgan found no
evi dence of a pul nonary i npairnment, however, based on pul nonary
function and arterial blood gas testing. He stated that any
pul monary synptonms suffered by the Mner were due to his heart
pr obl ens. Dr. Morgan noted that the Mner stated that his
health “had al ways been good” until he was hospitalized for
myocardi al infarction in 1982, that the Mner did not take any
medi cati on for pul nonary inpairnent, and that the Mner did not
conpl ai n of cough or sputum after ceasing coal m ne enploynent.
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He attributed the Mner’'s death to heart disease and di sagreed
with Dr. Gvens that the Mner’s heart condition was aggravat ed
by hi s pul monary condition. The Mner’'s death was not caused or
hast ened by pneunpbconiosis (EX 11).

6. a. Dr. Gary D. Gvens stated in a letter dated July
18, 2000 that the Mner had chronic obstructive pul monary
di sease which hastened his death. “There is no question that
the addition of pulnmonary disease dramatically increases the
workl oad on the heart which exacerbates cor pul nonal e,
congestive heart failure, and nore rapid weakening of the
myocardium” He noted that no pul nonary function studies were
perforned in the latter years of the Mner’s life to ascertain
the extent of his pulnonary di sease and that all of his office
notes pertain to the Mner’'s cardiac disease and diabetes
“because these conditions were the over-riding disabilities” (CX
1).

b. Dr. Gvens signed aletter dated October 21, 1998
which states that he treated the Mner from October 27, 1971
until his death in 1990. “Throughout that time he was known to
have and was treated for pneunoconiosis.” Dr. G vens stated
that the Mmner had frequent respiratory infections and
i ncreasi ng dyspnea with exertion, as well as severe cardiac
di sease. “The work load on his heart was aggravated by his
pul monary conditi on. In my opinion, the pneunoconiosis was a
contributing factor in his death.”

cC. Attached to Dr. Guven's letter are records
pertaining to the Claimant’s two periods of hospitalization at
Muhl enberg Community Hospital between February 3, 1990 and
March 27, 1990. These records show that the M ner was adm tted
on February 3, 1990 with conplaints of shortness of breath and

chest pain radiating fromthe left sternumto the right. Dr .
G vens noted frequent nonproductive cough, chills, fever, and
weakness. Films of the chest revealed a pacemaker and
congestive heart failure. EKG s revealed left ventricular

hypertrophy and poor R wave progression, conpatible with old
anterior injury. A physical exam nation and bl ood gas studies
were al so performed. The congestive heart failure inmproved and
the M ner was di scharged stable on February 12, 1990, but with
a “poor prognosis.” Dr. Gvens stated the discharge diagnoses
as: (1) congestive heart failure, I mpr oved; (2)
arteriosclerotic heart disease with cardio-negaly; (3) common
duct stone, suspected, not proven; (4) mld adult onset diabetes
mel litus; and, (5) renal insufficiency.
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The Mner was admtted again to Mihlenberg Comrunity
Hospital on March 21, 1990 with conplaints of shortness of
breath and chest pain. A history of congestive heart failure
and pneunoconi osi s was noted, as well as a history of nyocardi al
infarcti ons, pacenmaker placenment, and diabetes. Dr. G vens
perfornmed a physi cal exam nation and an arterial bl ood gas study
and interpreted an x-ray and EKG X-ray's initially showed
i ncreasi ng congestive heart failure but x-rays taken on March 24
and 26, 1990 revealed only chronic changes but wth no
congestive heart failure. EKG s were “grossly abnormal.” Dr
G vens noted that the M ner appeared to be doing well, was
asynptomatic the day prior to his death, and requested to be
di schar ged. He suddenly devel oped acute chest pain, however,
and died on March 27, 1990. Dr. G vens stated in the Di scharge
Summary t hat death was due to: (1) acute myocardial infarction
with cardiac arrest; (2) coal workers’ pneunpconiosis; and, (3)
adult onset diabetes nellitus (DX 22).

V. DI SCUSSI ON AND APPLI CABLE LAW

Because the Claimant filed this claimafter March 31, 1980,
it must be adjudicated under the regulations at 20 C.F. R Part
718. These regul ations provide that benefits are provided to
eligible survivors of a mner whose death was due to
pneunoconi 0Si s. See § 718.205(a). In a Part 718 survivor’s
claim the Adm nistrative Law Judge nust make a threshold
determ nati on of the existence of pneunoconi osis under 20 C.F.R
§ 718.202(a) prior to considering whether the m ner’s death was
due to the disease under § 718.205. See Trunbo v. Reading
Anthracite Co., 17 B.L.R 1-85, 1-88 (1993).

Under § 718.202(a)(1l), a claimnt may prove that the m ner
had pneunoconi osis on the basis of x-ray evidence. The record
contains twenty-nine interpretations of el even x-rays.® Ni neteen
interpre-tations are positive, five are negative and five
interpretations were not nmade with the purpose of diagnhosing
pneunoconi 0Si S. Four of the positive interpretations are by
physicians who are both B readers and Board-certified
Radi ol ogi sts, six are by physicians who are B readers only,
three are by physicians who are Board-certified Radiol ogists
only, and six are by physicians who |ack any special
radi ogr aphi cal qual i fications. Four of the negative
interpretations are by dually qualified physicians, and one is

6 Ei ghteen of those interpretations are of x-rays dated
bet ween August 15, 1979 and March 7, 1983 and are listed in the
prior Decision and Order dated Septenber 26, 1983.
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by a physician who is a B reader only. Interpretations by B
readers are entitled to greater weight because of their
expertise and proficiency in classifying x-rays. See Ainone v.
Morrison Knudson Co., 8 B.L.R 1-32 (1985); Vance v. Eastern
Associ ated Coal Corp., 8 B.L.R 1-68 (1985). A doctor who is a
B reader as well as a Board-certified Radiologist my be
credited over a physician who is only a B reader. See Sheckl er
v. Cinchfield Coal Co., 7 B.L.R 1-128 (1984). The x-ray
evi dence of record was generated over two tine periods: 1990
and the 1980's. Drs. Jarboe and Morgan, both B readers, gave
positive readings to both the March 26, 1990 and July 31, 1981
x-rays. Dr. Bransconb, a B reader, found the March 26, 2000 x-
ray to be wunreadable and that it showed no evidence of
pneunoconi osis. He gave the July 31, 1981 x-ray a 2/1 reading,
however, and opined in his May 11, 2000 report and at the August
15, 2000 deposition that the Mner suffered from pneunoco-
ni osi s. Drs. Wot, Pernme, Spitz, and Scott, all of whom are
dual |y qualified physicians, found evidence of congestive heart
failure but no evidence of pneunoconiosis based on the May 26,
1990 x-ray. The remaining interpretations are positive for
pneunoconi 0Si S.

| find that the x-ray evidence establishes the existence of
pneunoconi osis. In addition to positive interpretations by four
dually qualified physicians, six B readers and three Board-
certified Radiologists gave positive x-ray readings. Si x
physicians with no special qualifications also gave positive
r eadi ngs. The only interpretation supporting the negative
readi ngs of the dually qualified physicians is by Dr. Bransconb
who, as noted, gave inconsistent x-ray interpretations and
opinions with respect to the presence of pneunobconi osis.

The Cl ai mant nust prove that the Mner’s pneunopconi osis
arose at least in part out of coal mne enmploynent. See 20
C.F.R 8 718.203(a). As the existence of pneunpconiosis and at
| east ten years of coal m ne enploynent have been established,
the Claimant is entitled to the rebuttabl e presunption contai ned
in 8 718.203(b). As there is no evidence to rebut the
presunption, | find that the M ner’s pneunpconi osi s arose out of
his coal m ne enpl oynent.

I n order to establish entitlenent to benefits, the Clai nant
must show that the Mner’'s death was due to pneunoconi osis.
Subsection 718.205(c) applies to survivor’'s clainms filed on or
after January 1, 1982 and provides that death will be due to
pneunoconiosis if any of the following criteria are net:
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(1) Where conpetent nedical evidence established that
the mner’s death was due to pneunobconi osis, or

(2) Where pneunpbconiosis was a substantially con-
tributing cause or factor |leading to the m ner’s death
or where the death was caused by conplications of
pneunoconi osi s, or

(3) Where the presunption set forth at § 718.304
[ conpl i cated pneunpconi osis] is applicable.

The United States Court of Appeals for the Sixth Circuit has
hel d that “pneunobconiosis is a substantially contributing cause
or factor leading to the mner’s death if it serves to hasten
that death in any way.” Giffith v. Director, OACP, 49 F.3d
184, 186 (6'" Cir. 1995); see also, Brown v. Rock Creek M ning
Co., Inc., 996 F.2d 812, 816 (6'" Cir. 1993).

Seven physicians gave opinions regarding the cause of the
M ner’ s deat h. Drs. Zaldivar, Jarboe, Morgan, Bransconb, and
Dahhan found that pneunoconiosis did not cause or hasten his

deat h. Dr. Hurst signed the Death Certificate and |isted
pneunoconiosis as a significant condition contributing to but
not resulting in the underlying cause of death. Dr. G vens

opi ned that pneunoconiosis was a contributing factor in the
M ners’ deat h.

Dr. Hurst signed the Certificate of Death, which gives the
i mmedi ate cause of death as acute myocardial infarction. |t
also lists *“arteriosclerotic heart disease — CHF" as an
underlying cause of death and “pneunoconiosis; diabetes;
pacenmaker” as other significant conditions contributing to but
not resulting in the wunderlying cause of death. A death
certificate, by itself, is an unreliable report of a mner’'s
condition at the tinme of his death when the record provides no
indication that the individual signing the death certificate
possessed any relevant qualifications or personal know edge of
the m ner fromwhich to assess the cause of death. See Smith v.
Canco Mning, Inc., 13 B.L.R 1-17 (1989); Addison v. Director,
ONCP, 11 B.L.R. 1-68 (1988). The record fails to show that Dr.
Hur st physically exam ned the Mner. His credentials are not of
record. Dr. Hurst gave no basis for his finding that
pneunoconi osis contributed to the Mner’'s death. Accordingly,
| find his opinion to be conclusory and entitled to little
wei ght .

Dr. Gvens treated the Mner from 1971 until his death in
1990, including two periods of hospitalization in 1990. The
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M ner was adm tted to Muhl enberg Hospital in February and March
1990 with conpl aints of shortness of breath and chest pain. He
was treated and tests were conducted with respect to the Mner’'s
congestive heart failure. The March 21, 1990 adm ssion report

notes a “history” of pneunoconiosis. The March 27, 1990
Di scharge Summary states that death was due to: (1) acute
myocardi al infarction with cardiac arrest; (2) coal workers

pneunoconi osis; and, (3) adult onset diabetes nellitus. In a

| etter dated October 21, 1998, Dr. G vens stated that throughout
his treatment of the Mner, he “was known to have and was
treated for pneunoconiosis.” He opined that “the work |oad on
his heart was aggravated by his pulnonary condition. In ny
opi ni on, pneunoconi 0sis was a contributing factor in his death.”
In a letter dated July 18, 2000, Dr. G vens opined that the
M ner suffered from chronic obstructive pul nonary di sease. He
noted that no pul nonary function studies were perfornmed in the
|atter part of the Mner’s life and that all of his own office
notes pertain to the Mner’s cardi ac condition.

Al t hough Dr. G vens was the Mner’s treating physician, he
failed to give any basis for his opinion as to the presence of
pneunoconi osis or cause of death. While | have found the
exi stence of pneunpconiosis based on the x-ray evidence, the
record does not showthat Dr. G vens interpreted any x-rays. He
noted a “history” of pneunpbconiosis in March 1990 and found t hat
pneunoconi osis was a cause of death, however, he did not
di agnose pneunobconiosis in any reports of record. “History” of
pneunoconiosis is an insufficient basis upon which to either
make a di agnosi s of pneunobconiosis or a finding that death was
caused by pneunobconi osi s. Dr. Gvens stated in the July 2000
letter that the Mner suffered from COPD. Again, he did not
state upon what evidence he relied in nmaking this diagnosis.
Further, the pulnonary function and arterial blood gas study
evidence of record fails to show any respiratory inpairnment.
The record fails to show that the M ner took nedication for any
respiratory inpairment. Dr. G vens’ opinion is conclusory,
unr easoned, undocunented, and unsupported by the evidence. |t
is entitled to little weight.

Dr. Jarboe i ssued a consultative report dated August 3, 2000
and was deposed on August 14, 2000. Dr. Jarboe opined that the
evi dence supports a finding of pneunoconiosis but not of a
respiratory inpairnment. He said that pneunoconiosis did not
have any significant effect on the Mner’s condition prior to
hi s death because “to have done so, pneunobconi osis woul d have to
have affected his ventilatory function or gas exchange.”
Although Dr. Gvens said that he treated the Mner for
pneunoconi osis and COPD, Dr. Jarboe noted that the M ner was
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never given any nedication for a respiratory inpairnent and t hat
no objective tests show COPD. Dr. Jarboe stated that congestive
heart failure can cause air flow obstruction and that patients
with congestive heart failure can be confused with patients who
have COPD. Dr. Jarboe concluded that the Mner died from
cardi ac di sease and that the record fails to support any causal
connection between the M ner’s death and exposure to coal dust.

Dr. Bransconb i ssued a consultative report on May 11, 2000,
at which time he stated that the evidence, including objective
test results, supports a finding of pneunoconiosis but not of
respiratory imnpairment. He opined that pneunoconi osis had no
i npact on the Mner’s death and that the M ner would have died
in the sanme way and at the sanme tinme “had he never stepped foot
in a coal mne.” At the August 15, 2000 deposition, Dr.
Bransconmb stated that the M ner had severe cardi ac problens for
many years and died as a result of that condition. He noted
that the M ner’s synptons were consistent with heart di sease and
not with a respiratory inpairnment. Dr. Bransconb opined that
pneunoconi osis did not contribute to the Mner’s death based on
normal pul monary function and arterial blood gas testing and no
evi dence of cor pul nonale.

Dr. Dahhan i ssued a consultative report dated June 22, 1999.
He opined, based on x-ray evidence, that the Mner did not
suffer frompneunoconiosis. He said that the Mner was totally
di sabled at the tinme of his death due to congestive heart
failure but suffered no pul nonary disability. The Mner’s death
was due to a heart attack conplicating a previous heart attack
and coronary artery disease, conditions of the public at |arge
and not attributable to coal dust exposure. In a supplenental
report dated April 7, 2000, Dr. Dahhan stated that although the
nore recent x-ray evidence is inconsistent with pneunoconi osi s,
earlier x-rays are consistent with the disease. He concl uded
that if the Mner suffered from pneunoconi osis, the objective
evidence fails to show that he suffered from any pul nonary
i npai rnent as a result of that condition. Because there is no
evidence of a functional respiratory inpairment, Dr. Dahhan
opi ned that pneunoconiosis did not contribute to the Mner’s
deat h, which was due to a heart attack and woul d have occurred
regardl ess of the Mner’s coal dust exposure. Dr. Dahhan noted
that the Mner’s heart failure was on the left side, a condition
not seen in patients who devel op heart failure secondary to coal
dust exposure.

Dr. Morgan i ssued a consultative report dated July 16, 1999

and opined that the Mner nmy have had sonme m nimal
pneunoconiosis but he died as a result of a nyocardial
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infarction, “which had no relationship to his former occupation
of coal m ning, and coal dust played no role in his death.” He
noted a strong famly history of cardiac disease and that the
M ner’s synptonms were consi stent with congestive heart failure.
Dr. Morgan reiterated his opinionin a supplenental report dated
April 17, 2000. “It is quite clear that M. Perry was di sabl ed
for two to three years with congestive failure and heart di sease
and that his disability devel oped after 1983 and was clearly a
consequence of his heart di sease and was unrelated to his forner
job as a mner.” Dr. Mrgan concluded that coal dust failed to
contribute to the Mner’s disability or dem se. At the August
18, 2000 deposition, Dr. Mrgan noted that the Mner’s health
had “al ways been good,” according to the Mner, prior to the
myocardial infarction in 1982, that the Mner did not take
medi cation for any respiratory problens, and that he did not
conpl ai n of cough or sputumafter ceasing coal m ne enploynent.
He disagreed with Dr. Gvens that a pulnonary inpairnent
contributed to the Mner’'s cardiac condition.

The opinions of Drs. Jarboe, Bransconmb, Dahhan, and Morgan
are well reasoned, well docunented, and are supported by the
obj ective nmedical evidence. Although they did not physically
exam ne the M ner, they based their opinions on nunmerous nedi cal
records, including the Death Certificate, nmedical reports,
obj ective tests, and x-rays dated between 1979 and 1990. They
are highly qualified physicians and their opinions are entitled
to substantial weight.

Dr. Zaldivar issued a consultative report dated August 3,
2000. He opined that there is insufficient evidence to justify
a diagnosis of pneunoconiosis or that the Mner suffered from
any pul nonary inpairment. Because the M ner did not suffer from
pneunoconi osis, Dr. Zaldivar opined that it could not have
caused his death. |In addition, the Mner “died a cardi ac death
due to arteriosclerotic vascul ar di sease whi ch had caused himto
have three heart attacks, the |last one of which was termnal.”
He concluded that pneunpconiosis did not contribute to the
M ner’s death and he “woul d have di ed when and as he did even if
he had never worked in the coal mnes.” As stated, | have found
the existence of pneunoconiosis based on the x-ray evidence
Because Dr. Zal divar based his finding as to cause of death in
part on the absence of pneunoconiosis, | find that his opinion
on this issue is entitled to |ess weight than those of Drs
Jar boe, Bransconb, Morgan, and Dahhan.

Drs. Hurst and G vens opined that the Mner’s death was due

in part to pneunoconiosis. | have given little weight to their
opi ni ons, however, because they are conclusory, unreasoned, and
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un- supported by the evidence. The opinions of Drs. Jarboe,
Branscomb, Morgan, and Dahhan are better reasoned and better
supported by the objective evidence. | place greater weight on
their opinions and find that the medical opinion evidence fails
to support a finding of death due to pneunpconi osis.

Under 8 718.304, there is an irrebuttable presunption of
deat h due to pneunpbconi osis when conplicated pneunoconiosis is
est abl i shed. In the Septenber 26, 1983 Decision and Order, |
found that conplicated pneunpconi osis was not established. This
finding was affirmed by the Board in its February 28, 1986
Deci sion and Order. As no new evidence of conplicated
pneunoconi osi s has been subnmitted, | find that the Clai mant has
failed to show that the Mmner suffered from conplicated
pneunoconi 0Si S.

VI . ENTI TLEMENT

The Cl ai mant has failed to establish that the M ner’s death
was due to pneunpconiosis. Therefore, the Cl aimant has fail ed
to establish entitlement to benefits under the Act.

VI1. ATTORNEY' S FEES

An award of attorney's fees is permtted only in cases in
whi ch the claimant is found to be entitled to benefits under the
Act . Because benefits are not awarded in this case, the Act
prohibits the charging of any fee to the Claimant for the
representation and services rendered in pursuit of the claim

VI11l. ORDER
It is, therefore,

ORDERED t hat the claimof Mary Ann Perry for benefits under
the Act is hereby DENI ED.

ROBERT L. HI LLYARD
Adm ni strative Law Judge

NOTI CE OF APPEAL RIGHTS: Pursuant to 20 C.F.R 8§ 725.481, any
party dissatisfied with this Decision and Order may appeal it to
the Benefits Review Board within thirty (30) days fromthe date
of this Decision by filing a Notice of Appeal with the Benefits
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Revi ew Board at P. O Box 37601, Washington, D.C., 20013-7601.
A copy of the Notice of Appeal nust al so be served on Donald S.
Shire, Associate Solicitor for Black Lung Benefits, 200
Constitution Avenue, N.W, RoomN-2117, Washi ngton, D.C., 20210.
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